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S-4657. 1

SENATE BI LL 6741

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Session

By Senators Stevens, Hargrove, Swecker, Fairley, Honeyford, Milliken,
Sheahan, Rasnussen and Cke

Read first time 02/11/2004. Referred to Commttee on Ways & Means.

AN ACT Relating to the taxation of adult entertainnent materials
and services; anending RCW 82.08.020, 82.08.010, and 82.12.035;
reenacting and anmending RCW 82.12.010 and 82.12.020; adding a new
section to chapter 82.32 RCW creating a new section; and providing an
effective date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:
NEW SECTION. Sec. 1. The legislature finds that the sale and use

of adult entertainnment naterials and services result in increased costs
to the state through the provision of increased governnental services,

i ncluding human services and crimnal justice services. It is the
| egislature's intention that the activities that result in these
i ncreased services bear nore of the costs of these services. The

| egislature intends to dedicate the revenues froma tax on the sale and
use of adult entertainnment materials and services to crime victins'
conpensation, with an enphasis towards providing services, support, or
therapy to those children who are victins of sexual abuse.

Sec. 2. RCW 82.08.020 and 2003 c¢c 361 s 301 are each anended to
read as foll ows:
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(1) There is levied and there shall be collected a tax on each
retail sale in this state equal to six and five-tenths percent of the
selling price.

(2) There is levied and there shall be collected an additional tax
on each retail car rental, regardless of whether the vehicle is
licensed in this state, equal to five and nine-tenths percent of the
selling price. The revenue collected under this subsection shall be
deposited in the nultinodal transportation account created in RCW
47. 66. 070.

(3) Beginning July 1, 2003, there is levied and collected an
additional tax of three-tenths of one percent of the selling price on
each retail sale of a notor vehicle in this state, other than retai
car rentals taxed under subsection (2) of this section. The revenue
coll ected under this subsection shall be deposited in the multinoda
transportation account created in RCW47.66. 070.

(4) In addition to any tax inposed under subsection (1) of this
section there is levied and there shall be collected a tax on each
retail sale of adult entertainnent materials and services equal to
ei ght een and one-half percent of the selling price.

(5) For purposes of subsection (3) of this section, "notor vehicle"
has the neaning provided in RCW 46. 04. 320, but does not include farm
tractors or farm vehicles as defined in RCW 46.04. 180 and 46. 04. 181,
off-road and nonhi ghway vehicles as defined in RCW 46.09.020, and
snownmobi | es as defined in RCW46. 10. 010.

((65))) (B6) The taxes inposed under this chapter shall apply to
successive retail sales of the same property.

((66))) (7) The rates provided in this section apply to taxes
i nposed under chapter 82.12 RCWas provided in RCW82. 12. 020.

Sec. 3. RCW 82.08.010 and 2003 c 168 s 101 are each anended to
read as foll ows:
For the purposes of this chapter:

(1) "Selling price" includes "sales price." "Sales price" neans
the total amount of consideration, except trade-in property of Ilike
kind, including cash, «credit, property, and services, for which

tangi bl e personal property or services defined as a "retail sale" under
RCW 82.04.050 are sold, l|leased, or rented, valued in noney, whether
received in noney or otherwi se. No deduction fromthe total anount of
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consideration is allowed for the followng: (a) The seller's cost of
the property sold; (b) the cost of materials used, |abor or service
cost, interest, losses, all costs of transportation to the seller, al

t axes i nposed on the seller, and any other expense of the seller; (c)
charges by the seller for any services necessary to conplete the sale,
ot her than delivery and installation charges; (d) delivery charges; (e)
installation charges; and (f) the value of exenpt tangible persona
property given to the purchaser where taxable and exenpt tangible
personal property have been bundl ed together and sold by the seller as
a single product or piece of nerchandise.

Wen tangible personal property is rented or |eased under
circunstances that the consideration paid does not represent a
reasonable rental for the use of the articles so rented or |eased, the
"selling price" shall be determ ned as nearly as possible according to
the value of such use at the places of use of simlar products of |ike
quality and character under such rules as the departnent nmay prescri be.

"Selling price" or "sales price" does not include: D scount s,
i ncluding cash, term or coupons that are not reinbursed by a third
party that are allowed by a seller and taken by a purchaser on a sal e;
interest, financing, and carrying charges fromcredit extended on the
sale of tangible personal property or services, if the amunt is
separately stated on the invoice, bill of sale, or simlar docunent
given to the purchaser; and any taxes legally inposed directly on the
consuner that are separately stated on the invoice, bill of sale, or
simlar docunent given to the purchaser

(2) "Seller" neans every person, including the state and its
departnments and institutions, making sales at retail or retail sales to
a buyer, purchaser, or consuner, whether as agent, broker, or
princi pal, except "seller" does not nean the state and its departnents
and institutions when nmaking sales to the state and its departnents and
i nstitutions;

(3) "Buyer," "purchaser," and "consunmer" include, without limting
the scope hereof, every individual, receiver, assignee, trustee in
bankruptcy, trust, estate, firm copartnership, joint venture, club
conpany, joint stock conpany, business trust, corporation, association,
society, or any group of individuals acting as a unit, whether nutual,
cooperative, fraternal, nonprofit, or otherw se, nunicipal corporation,
qguasi nmunici pal corporation, and also the state, its departnents and
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institutions and all political subdivisions thereof, irrespective of
the nature of the activities engaged in or functions perforned, and
also the United States or any instrunentality thereof;

(4) "Delivery charges" neans charges by the seller of personal
property or services for preparation and delivery to a location
desi gnated by the purchaser of personal property or services including,
but not limted to, transportation, shipping, postage, handling,
crating, and packing;

(5 "Adult entertainnent naterials and services" neans those
entertainnment materials and services that are prinmarily oriented to an
interest in sex, including but not limted to nmagazi nes, phot ographs,
notion pictures, videotapes, videodiscs, cable television services,
tel ephone services, audiotapes, conputer prograns, and paraphernali a.
"Adult entertainnent materials and services" does not include (a) books

or nmgazines that contain no photographs or other graphics; or (b)
notion pictures, videotapes, videodiscs, or cable television services
that do not contain any explicit sex of the type that would be rated
"X" using the standards existing on January 1, 2004, of the Modtion
Picture Association of Anerica, lnc. Any notion picture, videotape,
videodisc, cable television service, or other visual nedium that
contains any explicit sex of the type that would be rated "X' using
these standards shall be considered to be prinmarily oriented to an
interest in sex. Notw thstanding subsection (6) of this section, adult
entertai nnent services are a sale at retail for the purposes of this
chapter and chapter 82.12 RCW

(6) The neaning attributed in chapter 82.04 RCWto the terns "tax

year," "taxable year," "person," "conpany," "sale," "sale at retail,"
"retail sale,"” "sale at wholesale," "whol esale,” "business," "engagi ng
i n business," "cash discount,"” "successor," "consuner," "in this state"

and "within this state" shall apply equally to the provisions of this
chapter;

((66))) (7) For the purposes of the taxes inposed under this
chapter and under chapter 82.12 RCW "tangi bl e personal property” neans
personal property that can be seen, weighed, neasured, felt, or
touched, or that is in any other manner perceptible to the senses
Tangi bl e personal property includes electricity, water, gas, steam and
prewitten conputer software
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NEW SECTION. Sec. 4. A new section is added to chapter 82.32 RCW
to read as foll ows:

Al'l revenues collected on sales and use of adult entertainnment
materials and services under chapter 82.08 or 82.12 RCW shall be
deposited in the public safety and education account under RCW
43.08. 250 and shall only be used for the purposes of crine victins'
conpensation, with an enphasis towards providing services, support, or
therapy to those children who are victins of sexual abuse.

Sec. 5. RCW82.12.010 and 2003 ¢ 168 s 102 and 2003 ¢ 5 s 1 are
each reenacted and anmended to read as foll ows:

For the purposes of this chapter:

(1) "Purchase price" neans the sane as sales price as defined in
RCW 82. 08. 010.

(2)(a) "Value of the article used" shall be the purchase price for
the article of tangible personal property, the use of which is taxable

under this chapter. The term also includes, in addition to the
purchase price, the anmount of any tariff or duty paid with respect to
the inportation of the article used. In case the article used is

acquired by lease or by gift or is extracted, produced, or manufactured
by the person using the sanme or is sold under conditions wherein the
purchase price does not represent the true val ue thereof, the value of
the article used shall be determ ned as nearly as possible according to
the retail selling price at place of use of simlar products of I|ike
qual ity and character under such rules as the departnent nmay prescribe.

(b) I'n case the articles used are acquired by bail nment, the val ue
of the use of the articles so used shall be in an anount representing
a reasonable rental for the use of the articles so bailed, determ ned
as nearly as possible according to the value of such use at the pl aces
of use of simlar products of like quality and character under such
rules as the departnent of revenue may prescribe. In case any such
articles of tangible personal property are used in respect to the
construction, repairing, decorating, or inproving of, and which becone
or are to becone an ingredient or conponent of, new or existing
bui |l di ngs or other structures under, upon, or above real property of or
for the United States, any instrunentality thereof, or a county or city
housi ng authority created pursuant to chapter 35.82 RCW i ncluding the
installing or attaching of any such articles therein or thereto,

p. 5 SB 6741



©O© 00 N O Ol WDN P

W W W W W W W W WNDNDNDNDDDNDNDNDNDNMDNMNDNNNMNMNdNNPEPEPRPPRPPRPERPRPRPRPERPRERPR
0O N Ol W NPEFPEP O OOWwuNOD O WNPEPEOOMOLwWNO O~ owdNDEe. o

whet her or not such personal property becones a part of the realty by
virtue of installation, then the value of the use of such articles so
used shall be determ ned according to the retail selling price of such
articles, or in the absence of such a selling price, as nearly as
possi ble according to the retail selling price at place of use of
simlar products of |like quality and character or, in the absence of
either of these selling price measures, such value may be determ ned
upon a cost basis, in any event under such rules as the departnent of
revenue may prescribe.

(c) In the case of articles owed by a user engaged in business
outside the state which are brought into the state for no nore than one
hundred eighty days in any period of three hundred sixty-five
consecutive days and which are tenporarily used for business purposes
by the person in this state, the value of the article used shall be an
anount representing a reasonable rental for the use of the articles,
unl ess the person has paid tax under this chapter or chapter 82.08 RCW
upon the full value of the article used, as defined in (a) of this
subsecti on.

(d) In the case of articles manufactured or produced by the user
and used in the manufacture or production of products sold or to be
sold to the departnent of defense of the United States, the val ue of
the articles used shall be determ ned according to the value of the
i ngredi ents of such articles.

(e) In the case of an article manufactured or produced for purposes
of serving as a prototype for the devel opnent of a new or inproved
product, the value of the article used shall be determ ned by: (i) The
retail selling price of such new or inproved product when first offered
for sale; or (ii) the value of mterials incorporated into the
prototype in cases in which the new or inproved product is not offered
for sale.

(f) I'n the case of an article purchased with a direct pay permt
under RCW 82.32.087, the value of the article used shall be determ ned
by the purchase price of such article if, but for the use of the direct
pay permt, the transaction would have been subject to sales tax;

(3) "Value of the service used" neans the purchase price for the
service, the use of which is taxable under this chapter. If the
service is received by gift or under conditions wherein the purchase
price does not represent the true value thereof, the value of the
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service used shall be determ ned as nearly as possible according to the

retail selling price at place of use of simlar services of Iike
quality and character under rules the departnent may prescribe;
(4) "Use," "used," "using," or "put to use" shall have their

ordi nary meani ng, and shall nean:

(a) Wth respect to tangible personal property, the first act
within this state by which the taxpayer takes or assunmes dom nion or
control over the article of tangi ble personal property (as a consuner),
and i ncl ude installation, st or age, wi t hdr awal from storage,
distribution, or any other act preparatory to subsequent actual use or
consunption within this state; ((anrd))

(b) Wth respect to a service defined in RCW82.04.050(2)(a), the
first act within this state after the service has been perforned by
whi ch the taxpayer takes or assunes domnion or control over the
article of tangible personal property upon which the service was
performed (as a consuner), and include installation, storage,
wi t hdrawal from storage, distribution, or any other act preparatory to
subsequent actual use or consunption of the article within this state;
and

(c) Wth respect to an adult entertai nnment service which affords a
benefit or is otherwse capable of use within this state, the use
within this state of the service, regardless of the place of
per f or mance;

(5) "Taxpayer" and "purchaser" include all persons included wthin
the nmeaning of the word "buyer" and the word "consunmer" as defined in
chapters 82.04 and 82.08 RCW

(6) "Retailer" neans every seller as defined in RCW82.08.010 and
every person engaged in the business of selling tangible personal
property or adult entertainnent services at retail and every person
required to collect frompurchasers the tax inposed under this chapter;

(7) The neaning ascribed to words and phrases in chapters 82.04 and
82.08 RCW insofar as applicable, shall have full force and effect with
respect to taxes inposed under the provisions of this chapter.
"Consuner," in addition to the neaning ascribed to it in chapters 82. 04
and 82.08 RCW insofar as applicable, shall also nean any person who
distributes or displays, or causes to be distributed or displayed, any
article of tangi ble personal property, except newspapers, the prinmary
pur pose of which is to pronote the sale of products or services. Wth
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respect to property distributed to persons within this state by a
consuner as defined in this subsection (7), the use of the property
shall be deened to be by such consuner. In addition, "consuner"
includes any person who purchases, acquires, or uses any adult
entertai nnent service other than for resale in the regular course of
busi ness. Resale of a service neans a separately stated charge to
anot her person for the service by a person who has paid or is obligated
to pay an identical charge to one who has originally rendered the
identical service.

Sec. 6. RCW 82.12.020 and 2003 c¢ 361 s 302 and 2003 c¢ 168 s 214
are each reenacted and anended to read as foll ows:

(1) There is hereby levied and there shall be collected fromevery
person in this state a tax or excise for the privilege of using within
this state as a consuner: (a) Any article of tangible personal
property purchased at retail, or acquired by |ease, gift, repossession,
or bailnment, or extracted or produced or manufactured by the person so
using the sane, or otherwise furnished to a person engaged in any
busi ness taxabl e under RCW 82.04.280 (2) or (7); or (b) any prewitten
conputer software, regardl ess of the nethod of delivery, but excluding
prewitten conmputer software that is either provided free of charge or
is provided for tenmporary use in viewing information, or both.

(2) This tax shall apply to the use of every service defined as a
retail sale in RCW82.04.050 (2)(a) or (3)(a) and 82.08.010 and the use
of every article of tangible personal property, including property
acquired at a casual or isolated sale, and including byproducts used by
t he manuf acturer thereof, except as hereinafter provided, irrespective
of whether the article or simlar articles are manufactured or are
avail abl e for purchase within this state.

(3) The provisions of this chapter do not apply in respect to the
use of any article of tangible personal property or service taxable
under RCW 82.04.050 (2)(a) or (3)(a) purchased at retail or acquired by
| ease, gift, or bailnment if the sale to, or the use by, the present
user or his bailor or donor has already been subjected to the tax under
chapter 82.08 RCW or this chapter and the tax has been paid by the
present user or by his bailor or donor.

(4) Except as provided in this section, paynent by one purchaser or
user of tangible personal property or service of the tax inposed by
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chapter 82.08 or 82.12 RCWshall not have the effect of exenpting any
ot her purchaser or user of the sanme property or service fromthe taxes
i nposed by such chapters. |If the sale to, or the use by, the present
user or his or her bailor or donor has already been subjected to the
tax under chapter 82.08 RCWor this chapter and the tax has been paid
by the present user or by his or her bailor or donor; or in respect to
the use of property acquired by bailnment and the tax has once been paid
based on reasonable rental as determ ned by RCW 82. 12. 060 neasured by
the value of the article at tine of first use nultiplied by the tax
rate inposed by chapter 82.08 RCW or this chapter as of the tine of
first use; or in respect to the use of any article of tangi ble personal
property acquired by bailnent, if the property was acquired by a
previous bailee from the sanme bailor for use in the sanme general
activity and the original bailnment was prior to June 9, 1961, the tax
i nposed by this chapter does not apply.

(5) The tax shall be levied and collected in an anobunt equal to the
val ue of the article used or value of the service used by the taxpayer
multiplied by the rates in effect for the retail sales tax under RCW
82. 08. 020, except in the case of a seller required to collect use tax
from the purchaser, the tax shall be collected in an anount equal to
the purchase price multiplied by the rate in effect for the retai
sal es tax under RCW 82. 08. 020.

Sec. 7. RCWB82.12.035 and 2002 ¢ 367 s 5 are each anended to read
as follows:

A credit shall be allowed against the taxes inposed by this chapter
upon the use of tangi ble personal property, or services taxable under
RCW 82.04.050 (2)(a) or (3)(a) or defined as a retail sale under RCW
82.08.010, in the state of Washington in the anount that the present
user thereof or his or her bailor or donor has paid a retail sales or
use tax with respect to such property to any other state of the United
States, any political subdivision thereof, the District of Colunbia,
and any foreign country or political subdivision thereof, prior to the
use of such property in Washi ngton.

NEW SECTION. Sec. 8. This act takes effect July 1, 2004.

~-- END ---
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